
Submissions of the Magistrates' Society of Western Australia Inc. 

To the Community Development and Justice Standing Committee 

Inquiry into the Magistrates Court of Western Australia's 

Management of Matters involving Family and Domestic Violence. 

Introduction 

1. The Society welcomes this Standing Committee Inquiry. The Terms of Reference suggest that

full and serious consideration will be given to the issues relevant to the Courts when dealing

with family violence. In hearing submissions and during its deliberations the Society draws the

Committee's attention to the fact that the institutional integrity of the Court must be upheld

and maintained. Judicial independence, objectivity and impartiality are the cornerstones of

that institutional integrity and all parties that come before the Court expect those principles

to apply and be seen to apply throughout the whole of the Court process. Institutional

integrity is also a product of the resources that are available to the Court and to the parties

that appear before the Court. In addition, institutional integrity is consolidated by the

professional expertise of the judiciary. In a complex subject area, justice is unattainable

without both sophisticated skills and the unquestioned integrity of the Magistrate.1 

2. The Society represents a total of 71 Magistrates and Coroners whom are located throughout

the State of Western Australia; in the Metropolitan region as well Regional and Remote

locations. 55% of the Society's Members are male; 45% are female.

3. Our Members perform their judicial functions in the General Magistrates Courts (criminal and

civil jurisdictions), the Children's Courts (criminal, civil and child protection jurisdictions), the

Family Court of Western Australia and the Coroners Court. Each jurisdiction sees the direct

and indirect impacts of family violence.

1 Adapting an observation of Hon Sir Gerard Brennan, AC KBE in "Why be a Judge", Judges'
Conference, Dunedin, 12 April 1996 
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4. The Society, in making its submissions, asks that the Committee be informed and remain

cognisant of the fact that our Members are often, save emergency and related services, only

one-step away from the immediate effects of incidents of Family Violence. As objective

observers with such close proximity to the issues we hope to bring a unique insight. In

addition, all of our Members have had extensive legal professional careers prior their

appointment and, further, many have had significant and direct involvement in cases involving

family violence.

5. The Society has no research capabilities and has limited access to relevant Departmental

statistics. As such our submissions are based in the experiences of our Members. In our

submission, given the lack of robust statistical analysis in any event, it is a genuine body of

qualitative data such as case studies that will speak volumes to the issues in family violence.

In our submission, in due course and over time these qualitative measures will be borne out

by any quantitative analysis when it becomes available.

6. The Terms of Reference speak to issues within the Magistrates Courts. However, it must be

borne in mind that the issues experienced in the Magistrates Courts and any

Recommendations proffered will not necessarily directly translate to the operational

environments of the Children's Courts or Family Court of Western Australia. In our submission

the Committee should consider inviting detailed and further submissions from the respective

Heads of each of those Jurisdictions to gain a full and better understanding of the issues as

may be identified and experienced by those judicial officers and court users.

7. We would further submit that all proposed policy and legislative reviews must be viewed

through the lens of the unique geographical, social and cultural environments and nuances

that exist throughout this State; particularly in relation to Indigenous Communities and their

repeated calls to be heard and given control over the formulation and delivery of any systemic

response to family violence.

8. In our submission, an essential component of any response to Family Violence in the

Magistrates Courts will necessarily be the ongoing availability of continuing professional

development for Magistrates and all staff of the Court who come into contact with victims of

family violence; as well as acknowledgment of and provision for the impact upon the well

being of Magistrates and court staff of having to deal with the volume of family violence

matters.
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9. The Society finally draws the Committee's attention the fact that our Members are genuinely

committed to be part of any effort to halt the scourge and alleviate the pain and trauma of

family violence. We believe that, provided with the right tools, we can be an important part

of the community's response to this most complex of issues.

General Observations and Submissions Regarding Family Violence 

1. The community's understanding and appreciation of the dynamics and complexity of family

violence has evolved dramatically over the past decade.2 Magistrates are acutely aware of the

complex dynamics of family violence and that it can take many forms, not just physical acts of

violence.

2. Our Members are aware that many victims will not complain about this violence due to fear

of repercussions within the violent relationship or social stigma and from a lack of self-esteem

or a sense of obligation to keep the family unit functioning. It may be a significant period of

time before a victim can feel safe enough to break free of the confines of the violent

relationship and seek assistance and then rebuild and feel confident enough to speak about

their experiences. Many victims suffer such violence behind closed doors without any outside

support. Perpetrators of violence can be manipulative both psychologically and emotionally

with the effect that victims often blame themselves for the violence that they are being

subjected to. Perpetrators can often feel a heightened sense of confidence because of the

power imbalance that they enjoy with respect to the victim of their violence.

3. We would submit that this type of violence is particularly abhorrent because of the long term

effects it has upon communities. There is no doubt that it places a very significant burden

upon the State's resources both in the short and long term. It is possible that the true

economic and social cost of family violence is unquantifiable because of the intergenerational

trauma and consequential effects that it engenders.3 

2 See in particular the National Family and Domestic Violence Benchbook (Cth Attorney General's 
Department) at http://dfvbenchbook.aija.org.au/. This is a comprehensive and accessible national 
resource useful to judicial officers and practitioners and draws together current and developing 
research, legislative initiatives, victim experiences and case law relevant to family and domestic 
violence. 

3 See Mugford J. 1989. Domestic violence. Violence today No. 2. Canberra: Australian Institute of 
Criminology. https://aic.gov.au/publications/vUvto2 
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4. The accumulated research demonstrates that family violence is not based in socio-economic

circumstance, race, religion or creed; it just may be more visible in some communities or

sections of the community than others. As much as family violence is reported there would

appear to be an equal if not greater volume of unreported long-term, serious family violence.

5. Family Violence is an extremely complex problem with no singular theory or proposal able to

adequately or comprehensively address or resolve the phenomenon. One of the great

challenges and imperatives for our community is to develop comprehensive and systemic

responses to family violence.

6. Further, any singular reliance upon both the civil and criminal justice systems to deliver the

real change that is required is to provide victims with false hope. The intergenerational

transmission of the trauma caused by family violence cannot be remedied by the outcome of

a single case or legislative change alone.

7. Extreme cases of family violence properly attract high levels of public attention and

investigation as to casual factors. However, The Society particularly invites the Committee to

Inquire into all cases of Family Violence as they may present in the Magistrates' Courts and

draw upon the experience of our Members in formulating its responses.

8. All family violence is traumatic and tragic, whatever its outcomes. It is our Members'

experience that the majority of offenders that come before the Courts present with co

morbidities of mental health, illicit substance use and addiction and trauma. High levels of

dysfunction and chaos and acts of family violence within the family unit are present and

intersect. The simplicity of a victim-offender paradigm does not adequately provide for, nor

genuinely address, the complexity of issues that the Courts deal with. It is these cases that

form the vast bulk of matters that come before the Courts; that present at Emergency

Departments in Hospitals; that require police call-outs in volume but do not necessarily lead

to criminal charges. It is these cases that form multiple cases of Breach of Family Violence

Restraining Orders and/or Breaches of Protective Bail Conditions, consuming very significant

police, judicial and custodial resources. It is these cases that require intensive, flexible

innovative and well-resourced solutions that can be tailored to meet the myriad of

circumstances that come before the Court.
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1. The challenges experienced by the Magistrates Court of Western Australia and court users in

matters involving family and domestic violence, including:

a. Ease of access

b. Cost of access

c. Access to advice, support and programs

Our Members can give only limited insight into 'front-of-house' resourcing and access issues. 

However, there are some matters that we are definitely aware of that need to be addressed on an 

urgent basis. 

Legal Representation 

Limited or non-existent access to legal representation for a person accused of committing an act of 

family violence is a significant impediment to the Court dealing with family violence matters in a timely 

manner. Often a lawyer can negotiate with the prosecution an agreed set of material facts or an 

amended charge which achieves the desired balance of offender acceptance of responsibility and 

accountability whilst relieving victims of the distress of a protracted and uncertain Court process. 

Particularly in relation to pleas of not guilty to criminal charges the lack of timely, comprehensive and 

consistent legal advice and representation to an Accused can lead to additional distress for victims 

and witnesses as trial dates are set and preparations are made for that trial. 

In addition, the lack of legal representation places the Court in a difficult position when an Accused 

person asks for a trial to be adjourned because of that lack of legal representation, particularly if the 

Accused is in custody thereby making the obtaining of legal advice and/or representation more 

difficult. Bearing in mind that the Court must ensure that an unrepresented Accused has access to a 

fair trial process, particularly in complex matters, the Court must weigh up the inconvenience of an 

adjourned trial to all parties, the Accused, alleged victim and prosecution witnesses, and determine 

whether the interests of justice support or are against an adjournment. 

The same concerns and principles apply to and indeed, to some extent, are amplified when the Courts 

are faced with unrepresented Respondents to Restraining Order Applications. These matters can be 

fiercely litigated or resisted; particularly if children are involved and Family Court proceedings are 

contemplated or progressing. The objectivity of legal advice and representation can, in many cases, 

diffuse tension and assist in developing robust resolution of the issues involved without the need for 

emotionally draining and destructive in-court proceedings. 
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In our submission this resource restriction is impacting upon the normal processes of natural justice. 

Limited or non-existent access to legal representation does nothing to enhance the safety of victims 

and can, in fact, lead to increased risk as offenders or Respondents become increasingly frustrated 

with the perceived lack of balance in service provision. These limitations create uncertainty and 

distress for all parties as time marches on without a finality to court proceedings. 

Family Violence Service 

If the community is serious about providing support services to victims of family violence then this 

lead government agency should be staffed with highly-trained specialist employees located in all 

Magistrates' Court on a full-time basis. The time has passed where significant reliance upon volunteers 

to fill the service gap is acceptable. For example, it is inconceivable that in 2019, in a Regional Area as 

vast and culturally and linguistically diverse as the Pi Ibara, there is one full-time Victim Support Service 

Officer in South Hedland and another Officer based in Karratha. The VSS, is a Business Unit within the 

Department of Justice, and has a different focus, role and Scope of Duties compared to the FVS. 

As a front-of-house service the FVS can act as a co-ordinating agency and referral service for victims 

prior to any formal contact with the justice and thereafter. It can provide those victims with advice 

and support and be an ongoing singular point of contact as the client considers their options and seeks 

to engage with other agencies such as DCPFS, Police or counselling services. In addition, there is 

currently is little or no capacity for out-reach services, including education, to be provided to victims 

of family violence with the current model requiring potential clients to come to the service rather than 

the service being client-focused and extending into the community itself. 

The Use of Justices of the Peace 

In our submission it is now time for the West Australia justice system to mature beyond the utilisation 

of Justices of the Peace in performing certain judicial functions. 

Whilst the Society comprehensively supports and acknowledges the valuable work that Justices of the 

Peace have performed in this State for over one hundred and seventy five years and the important 

role that they perform, particularly in Regional and remote areas, in supporting Regional Magistrates. 

However, they remain as volunteers and, with limited training, merely fill gaps in access to the Court 

process, particularly in relation to Restraining Orders. The Restraining Orders Act 1997 (WA} is 

complex and requires the application of legal tests to the facts in order to determine an Application 

for a Restraining Order. In many cases legal drafting skills are critical in drafting an Order that is 

practical and clear in its terms for the parties involved as well as police. These Orders of the Court can 

have very serious consequences for Applicants, Respondents and families and should be the remit of 

Magistrates. 
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The Society moderates this Submission by strenuously asserting that limiting the use of Justices cannot 

be seriously considered unless there is an appropriate allocation of additional judicial resources to 

provide capacity to our Members to meet the additional workload. 

Child Care Facilities 

Many Applicants and Respondents appear before the Court with children in their care being unable to 

find alternative care arrangements. Alternatively, they contact the Court indicating that they are 

unable to attend their hearing because they cannot access short-term child care arrangements. When 

such individuals do attend they are often distracted by trying to moderate their child's behaviour 

whilst they explain to the Court the extent of the family violence; or the conflict that exists between 

them and the other party. Exposing a child to the Court process in these circumstances is not 

appropriate but, in some cases, appears to be unavoidable. Lack of care options can also lead to delays 

in the hearing of matters both in the criminal and civil jurisdictions. 

2. How other jurisdictions manage matters involving family and domestic violence, including

examination of non-adversarial models.

It is clearly arguable that, in Australia, the Victorian Government's Response to the Recommendations 

of the Royal Commission into Family Violence provides the benchmark as to how a justice system may 

respond in an integrated and innovative way to family violence. 

The Magistrates Courts' of Victoria Family Violence Strategy focuses on 

• Services that are People Centred

• Providing Safe and Secure Courts

• Establishing and Maintaining a Specialist Workforce

• Ensuring that Court Services are Integrated

• Embracing and Developing Restorative and Therapeutic approaches

However, this Response is based on a solid funding foundation. It represents a holistic, innovative, 

long-term commitment by government to be engaged and provide appropriate resourcing. Without 

that commitment there can be no genuine impact upon the rates of family violence and the Courts' 

ability to effectively deal with it. 

The Royal Commission favoured many of the reforms that had originated in the Collingwood 

Magistrates Court and developed into what is now known as the Neighbourhood Justice Centre. 
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The Royal Commission noted that 

"The Neighbourhood Justice Centre is a mu/ti-jurisdictional court that sits as a Magistrates 

Court, Children's Court and can hear a wide range of matters that involve family violence. The 

Centre's features include infrastructure to support the safety and wellbeing of parties, and an 

array of legal and non-legal support services, including employment and drug and alcohol 

services." 4 

Significant work has been undertaken by academics at the University of Western Australia on the 

capacity of the Magistrates' Court in Western Australia to implement the experience of the 

Neighbourhood Justice Centre.5 We commend that body of research and work to the Committee. 

Restraining Orders 

It is the Society's submission that the Magistrates' Courts are beginning to become gridlocked with an 

ever increasing number of Applications for Restraining Orders. In 2014/2015 8,327 Applications for 

Family Violence Restraining Orders were lodged. In the Financial Year 2018/2019 there were 11,9756 

such Applications, representing a 30.5% increase in a five year period, which in no way can be 

attributed to population growth. 

The Society submits that, whilst, it is always instructive to explore innovations in other jurisdictions, 

the Committee should be mindful that there have been in fact, in this jurisdiction, some very successful 

non-adversarial programmes applicable to the Restraining Orders jurisdiction that have ceased due to 

funding constraints. 

One such successful initiative was the Bunbury Community Legal Service, Community Mediation 

Service which received funding from the Law Society's Public Purposes' Trust to establish the 

Restraining Orders Referral Program [RORP] in the Bunbury Magistrates Court. The RORP was 

supported by the resident Magistrates who were pro-active in referring appropriate matters to the 

program. 

4 See Report of the Royal Commission into Family Violence (Victoria), Chapter 16, p119. 

5 Murray, S., Blagg, H., & May, S. (2018). Doing Justice Differently: A Community Justice Centre for 
Western Australia: A Feasibility Study. Australia: The University of Western Australia. 
http://www.law.uwa.edu.au/ data/assets/pdf file/0011/3151757/FEASIBILITY-STUDY-REPORT.pdf 

6 This is in addition to Applications for Violence Restraining Orders where there is no 'family 
relationship' between the Applicant and Respondent. 
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In its 2011-2012 RORP Report the BCLC noted: 

Unlike the Court, the Mediation process is not limited by the confines of the jurisdiction. This 

results in those clients who choose the Mediation path having the opportunity to resolve not 

only issues surrounding the VRO but also any other issues, including preparation of parenting 

plans, negotiating property settlements or any other issues that may concern them. 

What this observation clearly indicates is that targeted Mediation convened by a specialist Mediator 

within a specialist Mediation service can result in long term, durable agreements that reduce conflict 

and reduce involvement in Court processes thereby resulting in reduced resource impacts, time and 

costs not only to the Courts but, most importantly, to the parties involved. The current process is 

alienating for most Court users and is placing considerable strain on judicial resources and is having 

very significant adverse impacts upon the timely finalisation of matters. 

3. Ways to improve the efficiency and effectiveness of the Magistrates Court of Western Australia's

management of matters involving family and domestic violence.

The Current Process in dedicated Family Violence Lists in Magistrates Courts 

The Joondalup Family Violence Court Pilot Project was established in 1999. This pilot continued to run 

as a Court with the attendant resource allocations until 2015 when the 'Court' was abolished. 

A pilot Family Violence List was then established in Fremantle and operations modelled on it were 

rolled-out in 2016 to Perth, Joondalup, Midland, Rockingham and Armadale. These FV Lists have 

attempted to operate in a similar format as the original Court but without a genuine framework and 

without the resources of well-established speciality Courts such as the Drug Court or START Court. 

Family Violence Lists in Magistrates Courts have become a 'hub' for the collation of historical and 

current information held by agencies including the Family Violence Service, Police, Corrective Services, 

child welfare agencies, non-government support agencies, as well as access to Court Hearing Results 

from both the criminal and civil jurisdictions. The days of agencies jealously guarding and withholding 

information in artificial silos is, thankfully, over. Regular interagency meetings are held whereby 'high

risk' cases are monitored and reviewed by these 'stakeholders'. 

Each FV Team, working with the FV List Magistrate, includes a dedicated Prosecutor, a Community 

Corrections Officer and a Family Violence Service Officer. Legal Aid provides Duty Lawyer services but 

ALSWA does not have sufficient resources to provide a similar Duty Lawyer service, which is highly 

problematic given the identified issues in Indigenous Communities with respect to family violence. 
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Outside of Court, NGOs and the Department for Child Protection and Family Support as well as 

Behaviour Change Programme providers (e.g. Communicare's Respect and Connect and the 

Indigenous-specific Not our Way [NOW]) are in regular contact and part of that case management. 

The Perth FV List sits every Wednesday [average individuals listed 45+] Fremantle sits every Tuesday 

[30+]; Midland sits every Thursday [30+]; Rockingham every Wednesday [20+] and Joondalup sits 

every second Thursday [30+]. The Armadale Family Violence List is not currently operational on a 

regular basis with all family violence matters being dealt with in the general criminal lists. 

In our submission these numbers are a mere portion of the numbers that could be identified and 

channelled into these specialist Lists. The process of "direct listing" by charging police officers can wax 

and wane due to the lack of a formalised framework. Ultimately, the goal is ensure that once a FV 

matter is identified and is before the Court all relevant information is available and the agencies can 

begin or intensify the process of engagement with the family. 

Not all matters will find their way into the FV List and may be dealt with in the general lists if the 

Accused wants that to occur; although Magistrates in those general lists are increasingly identifying 

and moving matters across to FV Lists. A Plea of Guilty may lead to an Accused being sentenced 

immediately or with a general Pre-sentence Report being ordered by the FV List Magistrate before 

sentence. A significant advantage of a dedicated FV List is, that beyond the Court process, with an 

integrated approach to information exchange between agencies the family/perpetrator/victim are all 

visible and all services can be better targeted and coordinated moving forward. 

An Accused may plead guilty and want to be considered for inclusion in the FV programme. Current 

wait-times for an assessment from the point of pleading Guilty are, at a minimum, six (6) weeks. Actual 

commencement of the programme will only occur after a positive assessment and a return to the 

Court to formally place the Offender on the FV Programme. Actual commencement of the programme 

will depend on the availability of places and capacity of the programme provider to in-take the new 

participant at that point in time. This can extend further the time period before any formal 

intervention is commenced. 

The current programmes are run over a 24-week period and are delivered by an NGO service-provider 

with regular appearances before the Court to ensure compliance and with updated reports from 

Community Corrections prior to a final sentencing date. An Accused's performance on a programme 

may mitigate any sentence finally imposed. If an Accused has a history of non-compliance with orders 

or the offending is so serious that only a term of immediate imprisonment is appropriate then they 

will not be recommended for or permitted inclusion onto the programme. 
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However, and importantly, the FV Lists that are currently operational in Joondalup, Midland and 

Rockingham are entirely dependent on the limited capacity of the local Magistrates to commit to case 

management within a case management team environment. In addition, both the Perth and 

Fremantle FV Lists are coordinated by the one Magistrate based in Perth. Judicial case management 

is time consuming and resource intensive. Each court must balance the competing and increasing 

demands for court time from multiple court users outside of the FV Lists. 

This ad hoc situation of FV Lists, can be contrasted to the indigenous-specific Bardimarlgu Court 

operating in Geraldton which has been well supported, has a clear operational framework and is well 

resourced. Since its establishment in 2004 it has had an allocated and dedicated 0.5 judicial resource 

allowing the Magistrate to focus on intensive case management and achieving defined objectives for 

victims, offenders and the community. 

However, we would urge caution in simply adopting the raw resource allocation figures. This is 

because the 0.5 judicial resource originally allocated to Geraldton is currently drawn from the 

Joondalup Magistrates Court. Therefore, whilst initially there was a new judicial resource allocation to 

Geraldton, the reality is that in 2019, with exponential population growth in the North West 

Metropolitan suburban corridor that 0.5 judicial resource is now no more than a shifting of an existing 

required resource rather than a true allocation of a new resource. As result the Joondalup Magistrates' 

Court is operating with only two, rather than three, Magistrates every fortnight; which in turn means 

the Joondalup Family Violence List can only operate one day, per fortnight. 

In our submission, significant and additional and dedicated judicial resources will be required to 

adequately deliver the level of intensive case management required if the true volume of family 

violence matters are identified, processed and progressed in a targeted manner through the 

Magistrates Courts. 

Defending Criminal Charges of Family Violence - Piloting a "No Contest Plea" 

Court trial listings are often predicated on the fact, not perception, that very few defended hearings 

in family violence will proceed at all. This is a well-known phenomenon amongst those who practice 

and administer law. Police prosecutors and lawyers often predicate their out-of-court negotiations on 

the basis that victims are reluctant to attend the hearing of a defended charge. Significant resources 

across the criminal justice system are dedicated to pursuing prosecutions that are simply not going to 

be, at the end of the day, successful.7 

7 Douglas, H. The Criminal Law's Response to Domestic Violence: What's Going On? [2008] Sydney 
Law Review, Vol.30, 439-469. 
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In family violence time is of the essence.8 Waiting times for matters to proceed to trial are a very real 

disincentive for victims to attend defended hearings. Memories wane and people move on with their 

lives, often reconciling with the alleged offender. The complexities and realities of day-to-day living 

take precedence over and above a protracted and uncertain Court process. 

Where victims do attend Court it is not uncommon for them to indicate to prosecutors that they wish 

to withdraw or recant from their original statement to police. Pleas of guilty are often entered on the 

day of trial after the Accused has seen that the victim is committed to attendance and giving their 

evidence. This places incredible pressure upon victims to take responsibility for the prosecution of 

'their' matters. 

This phe�omenon is one of the greatest impediments to positively impacting upon rates of family 

violence within the justice system. There is no accountability for offenders and victims are alienated 

and unprotected by the system. Responses to this issue require theorists and policy makers to think 

innovatively and with a level of pragmatism. 

Video statements taken from alleged victims from police body cameras at the crime scene and/or at 

a police station to be used as 'best evidence' or 'evidence-in-chief' in a similar fashion as child witness 

statements may have a role to play in truncating the trial process for those victims. However, research 

into the effect of the Domestic Violence Evidence-in-Chief Reforms in New South Wales has suggested 

that there has been "no evidence to indicate [they have] had a significant impact upon the probability 

of a guilty plea or the time to finalisation for matters resulting in a guilty plea" .9 

In what can only be accepted as an interim pragmatic measure expedited family violence multi-trial 

lists have been created to bring as many matters to a conclusion as soon as possible. It is not ideal 

because it simply reinforces the fact that many trials will simply fall away at an unacceptable rate, not 

by reason of pleas of guilty, but more likely because unwilling victims are walking away from the 

process. 

One recommendation emerging from research undertaken in Western Australia in 2010 was that a 

plea of 'no contest' should be considered as an alternative plea. The 'no contest plea' is acceptance of 

the Prosecution case by an Accused. The Accused, by this plea waives, any available defences and, by 

proceeding upon that plea, the sentencing dispositions available to a Court are not limited. 

8 See Hawkins, Kand Broughton, F, Sentencing in Family Violence Cases, paper presented to the 
National Judicial College Conference on Issues in Sentencing 6 - 7 June 2016. 

9 See Yeong S and Poynton S. Evaluation of the 2015 Domestic Violence Evidence-in-Chief (DVEC) 
Reforms, Crime and Justice Bulletin, No.26, September 2017. 
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There was significant support for the introduction of a 'no contest' plea with 79% of legal practitioners 

surveyed for that research indicating that this type of plea would be beneficial in targeting Accused 

who require therapeutic intervention but are initially resistant to the concept of 'guilt'. 10 

This type of plea may be a very significant circuit breaker to alleviate the pressure on Court listings in 

family violence and, ultimately, channel offenders towards and into rehabilitative programmes. The 

'no contest plea' would free up trial listings and allow that initially resistant offender to commence 

the process of interventionist rehabilitation. 

In our view there is room to pilot a 'no contest plea' in family violence to determine the impact upon 

the rates of conviction, acceptance of responsibility and uptake of counselling programmes at an early 

stage of proceedings. 

A "no contest plea" could be entered on the basis that: 

• It is accepted by the Prosecution

• The Offender agrees to undertake immediate counselling

This in an initiative and innovation that could be easily rolled out to Regional and Remote areas. 

Delivering Multi-Stream Intervention Programmes 

a) Conditional Bail Programmes

Our Members undertake high-risk analysis on a daily basis in pressured environments. Risk assessment 

is central and critical to carrying out judicial functions.11 In seeking to mitigate risk to a victim the 

availability of a short-term, intensive, Family Violence Conditional Bail Programme to a Judicial Officer 

considering a Bail Application would be a significant improvement in resource allocation and a very 

useful tool for Magistrates operating in general lists. This could then free up other associated 

resources to focus on the more high-risk intensive needs cases. In our submission, Family Violence Bail 

Programmes need to be developed, resourced and delivered on an urgent basis. 

10 See Potter, D, Working in a new paradigm: Lawyers, Prob/em-solving courts and Therapeutic 
Jurisprudence in Western Australia (2010) Thesis Paper, LLM, University of Western Australia at 
https:/ /api. research-repository. uwa. edu. au/portalfiles/portal/3230924 

11 Morgan A, Boxall H & Brown R. 2018. Targeting repeat domestic violence: Assessing short term 
risk of reoffending. Trends & issues in crime and criminal justice No. 552. Canberra: Australian 
Institute of Criminology. https://aic.gov.au/publications/tandi/tandi552 
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This would put in place a productive intervention in the cycle of family violence whilst matters progress 

through the justice system, as opposed to the unproductive, highly litigious and limited bail conditions 

regime currently available; it may led to increased acceptance of responsibility and reduce contested 

charges. In our view, whilst an Accused would retain his or her right to enter a plea of not guilty, the 

requirement for an alleged offender to attend a programme whilst on bail, whether a plea had been 

entered or not, would deliver the immediate rehabilitative intervention and support that most families 

want. This is recommendation is not dissimilar similar to what currently is available for those on bail 

whom are struggling with illicit substance misuse by, for example, requiring them to undertake 

urinalysis. 

b) Sentencing Options

Whilst we accept that entrenched behaviour takes time to unpack and reset, the experience of our 

Members is that waiting times for inclusion on relevant programmes as well as programme length can 

be prohibitive to offenders agreeing to participate. In addition, the programmes currently available 

and mandated are generally not suitable for fly-in-fly-out employees. In a State such as Western 

Australia this is inconceivable. As already noted, time is of the essence in family violence and failure 

to capitalise on an offender's stated desire for programmatic intervention will represent a lost 

opportunity with potentially unquantifiable consequences. Programmes must be readily accessible, 

flexible and innovative with multiple-streams being available for short-term interventions as well as 

culturally targeted programmes. 

c) Prison Programmes

In our submission there is significant scope for an immediate, rapid and comprehensive expansion of 

Family Violence and Parenting Programmes into Prisons whilst offenders are on remand as well as 

once they are sentenced. 

Prisoners, particularly those on remand, are often starved of relevant programmatic interventions at 

a point in time when they are more likely to be receptive to such interventions away from the 

debilitating effects of illicit substance misuse, chaos and dysfunctional lifestyles and where their 

mental health can stabilise. The Department of Child Protection and Family Support should be pro

active in engaging with this cohort of offenders at a point in time where the seeds of accountability 

and clarity of mind are present and ready to be developed. Specialist programme providers should be 

encouraged and sourced to develop and deliver programmes into the prison environment for both 

remand and sentenced prisoners 
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Quantitative and Qualitative Data 

One significant impediment to assessing the genuine resource needs of the Magistrates' Courts is the 

lack of sound quantitative data available for analysis. Where there is data the Society would urge great 

caution in relying on any raw figures currently available without further detailed scrutiny and informed 

comment. 

In our submission, the current frameworks for reporting or identifying incidents of family violence 

prior to and then as they approach and track through the Courts are entirely inadequate and need 

urgent attention. There is simply no true measure of how many family violence matters are being dealt 

with by the Courts, how they are being finalised and whether the process has had any impact or 

achieved the desired outcomes. 

Indigenous Communities 

The fact that this heading is towards the end of these Submissions is not to downplay the complexity 

of family violence and it consequences in Indigenous Communities. At the outset we asked the 

Committee to be mindful throughout its considerations and deliberations of the unique geographical 

and cultural environments of Western Australia. If anything, we hope that the Committee concludes 

its Inquiry with a commitment to address the impact of Family Violence upon the First Nations people 

of Western Australia at the forefront of its mind. 

Programmes co-ordinated and facilitated by indigenous communities, such as but not limited to, 

Ranger Programmes, targeted education and training programmes as delivered by the Wirrapunda 

Foundation or the Clontarf Academies will be, whether they be metropolitan or regionally based, 

instrumental in restoring community confidence, self-esteem, connectedness and calm. It is these and 

similar grass-roots professionally developed, financially, socially and ethically robust models of 

community engagement that will turn the tide of entrenched cycles of violence in communities. These 

programmes need the full and sustained support of, first and foremost their communities, the broader 

community, the private, research and social sectors as well as government.12 

Community Education 

In our submission there is clearly a need for early and preventative intervention to break 

intergenerational cycles of family violence or stop those cycles from developing. Our young people 

need to be engaged in wide-ranging programmes and activities that allow them to develop healthy 

human relationships, learn to resolve conflict and develop emotional maturity and resilience. 

12 See for example Kanyirninpa Jukurrpa: Evaluative Report: Social Return on Investment, Social
Ventures Australia (SVA) Consulting, December 2014. 
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Conclusion 

Family violence is an insidious form of violence that undermines community structures in complex and 

often undocumented ways. The perpetrator's hand extends to impacting on those around the victim. 

Its impact on the economy is real and potentially incalculable. Critical analysis as to the true complexity 

of family violence is essential. Given the prevalence of so many complexities and co-morbidities within 

our communities, coupled with our deeper understanding and appreciation of the complexities of 

family violence the modern day Magistrate's task often distils to one of triage-style risk assessment 

and management, balancing multi-layered and multifaceted objectives, often in direct opposition with 

each other. In family violence matters, properly resourced, intensive, innovative and timely 

interventions are required if the Court is going to be able to adequately and appropriately play its role 

in correcting the traumatic, cyclical and devastating impact of family violence. 
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